Published under 85.93 Wis. Stats., by the Legislative Reference Bureau.
145 DEPARTMENT OF CORRECTIONS DOC 331.05

Chapter DOC 331
PROBATION, PAROLE, OR EXTENDED SUPERVISION

REVOCATION PROCEDURES

DOC 331.01 Authority and applicability DOC 331.09 Concurrentcriminal prosecution and acquittal in criminal proceed
DOC 331.02 Definitions. ing.

DOC 331.03 Violation of supervision. DOC331.10 Records.

DOC 331.04 Notice. DOC 331.1 Special revocation procedures.

DOC 331.05 Preliminary hearing. DOC 331.12 Harmless error

DOC 331.06 Final revocation hearing. DOC 331.13 Postrevocationhearing to determine good time forfeiture, reincar
DOC 331.07 Waived revocation hearing. ceration,or reconfinement time.

DOC 331.08 Termination of revocation proceedings.

Note: Chapter HSS 31 was renumbered chapter B3Cand revised unders.  (2) The offenders hearing rights, including the right to waive
13.93(2m) (b) 1., 2., 6. and 7., StaBegistey Septemberl991, No. 429 Chapter the hearin
DOC 331 was epealed and ecreated,Register June 2013 No. 69@ff. 7-1-13. g . . . .
_ S (3) Theamount of any time available for good tifioefeiture,
DOC 331.01 Authority and applicability . (1) These reincarcerationpr reconfinement.

rulesare promulgated under the authority &t27.11 Stats. They (4) The amount of time recommended by the agengfud
interpretss.302.11 302.113 302.114 302.335 304.02 304.08  time forfeiture, reincarceration, or reconfinement.

961.47 971.17 and973.1Q Stats. History: CR 10-125 cr. Register June 2013 No. 69@ff. 7-1-13.
(2) Thischapter applies toffenders on probation, parole, and
extendedsupervision in the legal custody of the department. ~ DOC 331.05 Preliminary hearing. (1) REQUIREMENT.
History: CR 10-125 cr. Register June 2013 No. 69@ff. 7-1-13. Whenrevocation isnitiated, a magistrate shall conduct a prelimi

nary hearing in accordance with this section to determine whether

DOC 331.02 Definitions. ~ The definitions in sDOC  thereis probable cause to believe that tHemder violated a rule

(1) “Magistrate”means a supervisor supervisds designee  (2) Exceptions. A preliminaryhearing need not be held if one
who has not been directly involved in the decision to initiate prey the following is true:

ceedingsto revqke the @nders S“per"iSiPW-. . (a) The ofender waives the right to a preliminary hearing in
(2) “Reviewingauthority” means the divisioof hearings and writing.

appealsn the department of administration, upon proper notice . . .
aﬁg hearing, or ?he department of correction% ifpthiepmffer (b) The ofender has given and signed a written statement

waivesa hearing. which admits a violation. o .
History: CR 10-125 cr. Register June 2013 No. 69@ff. 7-1-13. (c) There has been a finding of probable cause in a felory mat
ter and theoffender is bound over for trial for the same or similar
DOC 331.03 Violation pf supervision. (2) INVESTIGA- conduct.
TION. The department shaltivestigate the facts underlying an  (d) There has beean adjudication of guilt by a court for the
allegedviolation of supervision and shall meet with théenfler same or similar conduct.

to discuss the allegation within a reasonable period of time after(e) The ofender is not being held in custody underdegart
becomingaware of the allegation. ment'sauthority

(2) RECOMMENDATION. After investigation and discussion (f) There has been a finding of probateise for the same or
undersub.(1), theagent and supervisor shall do one of the follovg;mijar conduct by a court or magistrate in another state.

ing: . :
g(a) Take no action because the allegation is unfounded ~(3) NOTICE OF PRELIMINARY HEARING. Written notice shalbe
o 9 . —~%+ givento theoffender and either thefehders attorney or the state
(b) Resolve alleged violations by any of the following:  pyplic defender The notice shall include all of the following:

1. Areview ofthe rules of supervision followed by changes (4) The rule or condition that thefefider is alleged to have
in them where necessary or desirable, including return to cou{figiated.

2. A formal or informal counseling session with theeatier (b) A statement that the fehder has a right to a preliminary
to reemphasize the necessity of compliance with the rules er cRgaringto determine if there is probable cause to believe the
ditions. offenderhas violated a rule or condition of supervision.

3. An informal or formal warning that further violation may
resultin a recommendation for revocation. liminary hearing

4. Implementation of an alternative to revocation. (d) A statement that thefehder has a qualified right to be rep
(c) Recommend revocation for the aIIegfsd violation. resentecby an attorney at the preliminary hearing.
History: CR 10-125 cr. Register June 2013 No. 69@ff. 7-1-13. (e) A statement that the fehder oroffenders attorney if

DOC 331.04 Notice. Within a reasonable time after aapplicable may review all relevant evidence to be considered at
determinatiorunder sDOC 331.03 (2) (c)the department shalll the preliminary hearing, except evidence that is determined to be
providethe ofender with written notice that the department hagonfidential.
recommendedevocation. The notice shall contain all of the fol (f) An explanation of the possible consequences of any deci

(c) A statement that thefehder has the right to waive the pre

lowing: sion.
(1) A statement describing the alleged violation and the rule (g) An explanation of the t#nders rightswhich shall include
violated. all of the following:
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1. The right to be present. (b) If a magistrate decides that there ispnobable cause to
2. The right to deny the allegation. believethe ofender committed the violation and later the depart

3. The right to present relevant evidence, including witness@€nt learns of additional relevant information regardithg

who can giverelevant information regarding the violation of the?ll€gedviolation, revocation proceedings may be started again
rules or conditions of supervision. with issuance of a new notice for the preliminary hearing.

. . . .. . History: CR 10-125 cr. Register June 2013 No. 69@&ff. 7-1-13.
4. The rlght to receive a written decision stating the reasons y K ?

for the decision based on the evidence presented. DOC 331.06 Final revocation hearing. A final revoca
(4) Time AND PLACE. The preliminary hearing shall taptace tion hearing of an dénder’s supervision shall take place in

asclose as feasible tie area of the state in which the allegedccordancevith procedures set forth in cHA 2.

violation occurred. It shall take place not sodt@n one working ~ History: CR 10-125 cr. Register June 2013 No. 69@ff. 7-1-13.

dayand not later than 5 working days after receipt by tfendér . . .
of ¥he notice of the preliminaryghegring. PreY DOC 331.07 Waived revocation hearing. (1) An
(5) QUALIFIED RIGHT TO AN ATTORNEY. If an attorney failgo offendermay waive in writing the right to revocation hearing.
appearat the preliminary hearing to represent thiemder, the (2) The agenshall prepare and send the waiver and a record
magistratemay either proceed with the hearing or postpone tigé documents supporting the recommendation for revocation to
hearing. The hearing shall be postponed to permit representatitls S€cretary for decision within a reasonable period of time.
by an attorney ithe ofender after being informed of his or her ~ (3) Thesecretary shall issue a written decision to tfenafer,
right to representation, requests an attorney basediorely and the offenders attorneyif applicable, the agenand the supervi
plausibleclaim that he or she did not commit the alleged violatics@ry staf member who recommended revocation within 10 days
and the magistrate concludes either that the complexity of tBéreceipt of the recommendation.
issueswill make it dificult for the ofender to present his or her (4) The offender may withdraw a waiver prior to the secre
caseor that the dender is otherwise natapable of speaking tary’s decision if the dénder establishes that it was not know
effectively for himself or herself. ingly, voluntarily, or intelligently made.
(6) DEcision. (a) After the preliminarpearing the magistrate History: CR 10-125 cr. Register June 2013 No. 69@ff. 7-1-13.
shall issue a written decision stating findings, conclusions and

[j%a:]sccgnfgggr\]?e%ecwlon. The decision shall be basethe evi ings. (1) A supervisor may recommend to the regional chief that

(b) F3I'he magigtrate shall providepies to the éénder within r%vopa}tit()ntprgceeQiggs be termigateq at any time before the

administrativelaw judge issues a decision.

areasonable time after the preliminary he_a_rirjg. . (2) The regioné\I cghief shall determine if there isfaiént

(c) If probable cause was found, the division of hearings apdsisfor terminating the revocation proceedings.
aﬁt).pe?lsshallbt? cor?tacted in writing to request the scheduling of istory: CR 10-125 cr. Register June 2013 No. 69@ff. 7-1-13.
afinal revocation hearing. o _

(d) If no probable cause was found teeocation process ter ~DOC 331.09 Concurrent criminal prosecution  and

i i iudi acquittal in criminal proceeding. ny revocationaction
minateswithout prejudice. ttal | d A t t

(7) DETENTION PENDING FINAL HEARING. (2) When there is a underthis chapter may proceed regardless of a concurrent pro
preliminary hearing, the magistrate shdécide if the dender is Secutionof theoffender for the conduct underlying the alleged
to be detained pending the outcome of the final hearing. Whel{@ation. An acquittal in a criminal proceeding for arfienider’s
preliminaryhearing is not required because the case meets on Qjductunderlying an alleged violation shall not preclude revoca

T ; -~ fion of that ofenders supervision for the same or similar conduct.
the criteria under sul(2), asupervisor shall make the detentio History: CR 10-125 cr, Register June 2013 No. 69@ff, 7-1-13.

DOC 331.08 Termination of revocation  proceed -

decision.
~ (b) The magistrate or supervisor shall consider factors includ DOC 331.10 Records. A summary of all allegedtiola-
ing the following: tions, revocation actions, and proceedings under this section
1. The ofender is believed to be dangerous. againstan ofender shall be maintained in thdesfders record.
2. The ofender is likely to flee. History: CR 10-125 cr. Register June 2013 No. 69@ff. 7-1-13.
3. The ofender is likely to engage in criminal behavior before poc 331.11 Special revocation procedures. All
the revocation take; pllace. . o offendersunder supervision by the department are subject te revo
4. The ofender is likely to engage in an activity that does  cation under ssDOC 331.03to 331.1Q except for an dénder
comply with the rules and conditions of supervision. committedunder $.961.47 Stats. For an ofender committed

5. The length of the term to be served upon revocation is graaider s. 961.47 Stats.,an agent shall proceed underDOC
(c) A detained d&nder is not eligible for release, including331.03(1) and(2) and shall, upon the approval obapervisor
temporaryrelease for work. notify the committing courof the alleged violation and submit a

d) The detention decision made pursuant to (m|rshall "€Portto the court within a reasonable time after becoming aware
rerr(1a)inin effiect until one of the following oceurs: ) of the alleged violation. The court shall decide if tHerader shall

. g . . mainon probation under 861.47 Stats.
finall The decision of the administrative law judge becomégHistory: CR 10-125 cr. Register June 2013 No. 69@ff. 7-1-13.
2. The ofender is reinstated. DOC 331.12 Harmless error . The secretary may deem a
3. The violation warrant is vacated by the department.  failure to comply with a requirement under this chapter as harm
(e) If the department requests review of the administrative [d&SSerror if it does not prejudice a fair proceeding or disposition.
judge’sdecision, the custody decision made pursuant tc(lp))ar History: CR 10-125 cr. Register June 2013 No. 69@ff. 7-1-13.

shallremain in efect. o ~ DOC 331.13 Post revocation hearing to determine
(f) The secretarynay alter the custody decision at any time i§ood time forfeiture, reincarceration, or reconfinement
the public interest warrants it. time. (1) AppLicABILITY. (a) Good time forfeiture hearings
(8) Reissuanceor NOTICE. (a) If notice of the preliminary applyto ofenders who, before June 1, 1984, committed the crime
hearingis found tobe improper and the impropriety itself resultgor which they were sentenced to a period of incarceration in the
in the dismissal of the revocation proceedings, the departm#visconsin stat@risonand chose not to hau®83 Ws. Act 528
may issue a proper notice and begin the proceedings again. apply.
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(b) Reincarceration hearings apply téeoiders who, between of good time be forfeited and whether good time should be earned
Junel, 1984, and December 30, 1999, committed the crime fgponthe forfeited good time. For a proceeding under €)k(b)
which they were sentenced to a period of incarceration in fee Wor (c), the agent shall recommend a specific period of reincarcera
consinstate prison and to any othefesfder who chose thave tion or reconfinement. Thamount of time may be expressed only
1983 Wis. Act 528apply except ofenders sentenced under sin terms of yearanonths, and days. The agent shall include the
973.0] Stats. reasonsand facts consistent with the criteria listed in i@rthat

(c) Reconfinement hearings apply téemiders who, on or after supportthe recommendation.

DecembeB1, 1999, committed th@ime for which they received  (b) In making a recommendation, the agent shall consider all
a bifurcated sentence under93.3.01 Stats. of the following:
(2) Hearing. The ofender is entitled to a hearing under sub. 1. The nature and severity of the origindeote.
(1) (&), (b), or(c) to determine thamount of good time to be for 5 ' 1 gfenders institution conduct record.
feited, or the amount of reincarceration or reconfinement time to . . .
be served. 3. Theoffenders conduct and behavior while on supervision.

(3) Walver. Theoffender may waive, in writing, the right to 4. The amount of time left before mandatory release if the
ahearing. The waiver may be withdrawn by thdefder prior to ~ Offenderis a discretionary release parolee.
the decision if the dender establishebat it was not knowingly 5. The amount of time necessary to meet the goals and objec
voluntarily, or intelligently made. tives of supervision under clROC 328

(4) AMOUNT OF TIME AVAILABLE. The agent shall notify the 6. The amount of time necessary to protect the public from the
reviewingauthorityof the amount of good time available for-  offender’sfurther criminal activityto preventiepreciation of the
feiture, or the amount of reincarceratiom reconfinement time seriousnessf theviolation or to provide a confined correctional
available. treatmentsetting.

(5) CRITERIA. (a) For a proceeding under s(ih).(a), the agent 7. Other mitigating or aggravating circumstances.
shallrecommend to the reviewing authority that a speaifilount  History: CR 10-125 cr. Register June 2013 No. 69@&ff. 7-1-13.
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